
Janelle P. Eurick (USB #8801)      
American Civil Liberties Union of Utah   
Foundation, Inc.      
355 North 300 West, Suite 1      
Salt Lake City, Utah 84103     
(801) 521-9862 ext. 103    
 
Mark J. Lopez 
American Civil Liberties Union Foundation, Inc. 
125 Broad Street 
New York, New York 10004 
 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF UTAH, CENTRAL DIVISION 

 
 

     
UTAH GOSPEL MISSION, FIRST                     
UNITARIAN CHURCH OF SALT 
LAKE CITY, SHUNDAHAI 
NETWORK, UTAH NATIONAL 
ORGANIZATION FOR WOMEN, and 
LEE J. SIEGEL, 

 
  Plaintiffs, 

 
 

Vs. 
 

 
SALT LAKE CITY CORPORATION, a 
Municipal corporation; and ROSS C. 
“ROCKY” ANDERSON, Mayor of Salt 
Lake City, in his official capacity, 
 

Defendants 
  
  
 
 
 
   
 
 
 

 

 
 
 

RESPONSE TO DEFENDANT’S 
MOTION TO DISMISS 

 
 

Case No. 2:03CV00688 DAK 
 
 
 
 

 
 
 
 
 
 

 
 



 1

 
  

 
RESPONSE TO DEFENDANT’S MOTION TO DISMISS 

 
INTRODUCTION 

The defendants, Salt Lake City Corporation and Mayor Rocky Anderson, have filed a 

motion to dismiss plaintiff’s complaint for failure to comply with the notice pleading 

requirements of F.R.Civ.P. 8.  The defendants do not object to the sufficiency, accuracy, or 

substance of the allegations but rather to the length and complexity of the complaint.  Plaintiffs 

freely admit that the complaint is very detailed, but the length and particularity of a complaint 

under Rule 8(a)(2) depends on the complexity and circumstances of the case. Notice is the 

touchtone of Rule 8’s pleading requirements and the complaint in this case was drafted with this 

objective in mind.  The length of the complaint in this case is directly attributable to the 

protracted dispute over the Main Street Plaza, both before and after the Court of Appeals’ 

decision declaring it a public forum.  See First Unitarian Church v. Salt Lake City Corp., 308 

F.3d 1114 (10th Cir. 2002) (Main Street I).   

Serious charges have been leveled at Mayor Anderson in his official capacity and the 

detailed allegations to which he objects do no more than chronicle his actions in the controversy 

over Main Street Plaza.  The defendants’ motion should be denied because nothing in Rule 8 or 

the cases relied upon by the defendants can be construed as prohibiting the filing of a carefully 

organized complaint that accurately and completely sets out the facts that support the claims for 

relief in this case.  The defendants are in no way prejudiced by a complaint that details those 
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facts.  If anything, the level of detail offers a preview of the evidence that should assist in the 

formulation of a response and the preparation of a defense.1    

Conversely, plaintiffs would be prejudiced by construing the pleading rules to prevent 

them from alleging facts in sufficient detail or in a way that reduces the possibility of being 

subject to a Rule 12(b)(6) objection or dismissal under the Federal Rules.  The claims being 

raised are novel, complex, and extremely nuanced.  Plaintiffs have alleged that the City’s reasons 

for giving up control over the Plaza were improper, and violate both the First Amendment and 

the Establishment Clause.  The plaintiffs also allege that the Main Street Plaza is a public forum 

for the reasons expressed in Main Street I, and that the City’s actions were taken to thwart the 

court’s holding in that case and to suppress First Amendment rights.  The facts alleged in support 

of these claims developed over many years and are extraordinarily complicated and interrelated.  

Under the circumstances, we think the City is hard pressed to assert that the complaint is written 

at a level of specificity which charges too much.  It recites only those essentials that, in our 

judgment, are necessary to avoid the objection that the complaint charges too little.  We hope 

that the Court sees through the City’s transparent effort to deflect scrutiny of its actions in this 

case and, instead, focuses on the serious constitutional charges that the City has brought upon 

itself. 2                

                                                 
1 Defendants’ objections overwhelmingly involve allegations about the statements, acts and omissions of Mayor 
Anderson himself.  Therefore, unlike a party who is faced with detailed allegations about which he has no 
knowledge, the defendants are uniquely positioned to admit or deny these facts.  Furthermore, “it is contrary to the 
spirit of the federal rules to assert a technical objection of this character to a pleading that has given fair notice of the 
claim for relief.”  5 Wright & Miller, Federal Practice and Procedure:  Civil 2d § 1218 (1990).  Finally, the primary 
goal of liberalizing the notice pleadings rules was to give plaintiffs the leeway to tell their story as they best see fit.  
For all of these reasons, the Court should reject the defendants’ attempt to avoid dealing with the important 
constitutional issues raised in this case.     
2 Plaintiffs acknowledge that some language in the complaint states conclusions rather than facts, but this is standard 
pleading practice and assists in framing the issues.  See Wright & Miller, supra note 1, at § 1218 n.8-9.  Moreover, 
this language is used to summarize the factual allegations and the complex constitutional issues that are at stake in 
this case.  Plaintiffs are entitled to organize and style their complaint in a way that describes the events most likely 
to sustain the allegations.  In preparing their answer, the defendants are free to raise the objection that a particular 
allegation calls for a legal conclusion or requires no response.  Plaintiffs also admit to the use of this language and 
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 The court should also deny the defendants’ motion to dismiss Mayor Anderson as a party 

in this case.  As set forth in the complaint, he is the individual who is responsible for the alleged 

constitutional violations in this case and the individual who can redress plaintiffs’ claims.  He is 

also the individual who will be responsible for implementing any relief provided by this Court.  

There is nothing unusual or prejudicial about official capacity suits seeking to hold elected 

officials accountable for the actions of their governments.  There are also sound practical and 

tactical reasons for naming the Mayor as a separate defendant.    

FACTUAL STATEMENT 

 The relevant facts that give rise to this litigation are reported in the Court of Appeals’ 

decision in Main Street I.  In that case, the Court held that the Main Street Plaza currently owned 

by the LDS Church is a public forum.  The case arose from the sale of a portion of Main Street 

that passed through the LDS campus in downtown Salt Lake City.  Under the terms of the 

original transaction conveying the property, the street was closed to vehicle traffic and converted 

into a pedestrian plaza.  To preserve the public’s right of way through the property, the City 

retained an easement over the plaza.  The easement was written in a way to permit the Church to 

control behavior and limit First Amendment activity on the plaza.  A coalition of plaintiffs 

brought suit against the City under Section 42 U.S.C. 1983 alleging both free speech and 

                                                                                                                                                             
the use of transition sentences to aid in the narrative.  To the extent those sentences do not invite an admission or a 
denial, the defendants will no doubt assert as much.  That is standard pleading practice when preparing an answer.  
 
What plaintiffs do not admit, and take exception to, is the defendants’ irresponsible charge that this complaint was 
drafted for the media.  The complaint was drafted to place the defendants on notice of the claims asserted and to 
assist the court by carefully defining the issues before it.  The defendants’ charge against plaintiffs rings particularly 
hollow since Mayor Anderson has widely used the media to publicize the City’s every action in the controversy over 
the Main Street Plaza.  If nothing else, the complaint documents the City’s carefully orchestrated efforts to return 
control of the Plaza to the Church as they were reported in the press and in other promotional materials attributed to 
the Mayor’s office.     
 
Finally, if the court believes that the defendants motion has merit, the court should not dismiss, but should grant 
plaintiffs leave to file an amended complaint.  The defendants’ motion only asks that the complaint be dismissed, 
with leave to amend.     
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Establishment Clause claims.  The LDS Church intervened and vigorously defended its interests.  

Discovery was extensive and thousands of pages of documents and testimony were introduced 

into the record.  That record provides the foundation for the claims raised in this case.  For this 

reason, the facts reported in the Court of Appeals’ decision and a summary of the court’s key 

holdings are re-alleged in the complaint and are incorporated herein.  See Complaint ¶¶ 18-33.     

 Following the Tenth Circuit decision, Judge Stewart issued an order declaring that the 

Plaza is a public forum and entered an injunction enjoining the City from further interference 

with plaintiffs’ First Amendment rights – subject to reasonable time, place and manner 

regulations.  The entry of this order, however, did not end the controversy over control over the 

Main Street Plaza.  The parties to the Main Street I litigation charted very different courses over 

how to preserve their rights under the terms of the original transaction.  The LDS Church filed a 

petition for rehearing and a petition for certiorari.   Both petitions were eventually denied.  

While these petitions were pending, the LDS Church initiated a widely publicized campaign to 

protect its interests in the Plaza and to reassert control over First Amendment activity.  It hoped 

either to reinstitute the First Amendment restrictions on the Plaza or to take complete title to the 

property untethered from the easement reserved by the City.   The City Council sided with the 

Church and added its considerable influence to the debate over how to resolve the conflict about 

control over Main Street Plaza.   

 Mayor Anderson initiated his own widely publicized campaign to protect the public’s 

interest in the Plaza and to deflect criticism from LDS (and the City Council) of the Court of 

Appeals’ decision.  The day of the decision he held a news conference on the Plaza announcing 

that the City would not seek further review of the decision and also that his office would 

formulate reasonable time, place, and manner restrictions.  Time after time Mayor Anderson 
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promised to protect the public’s interest in the property, vis-à-vis the easement and to issue 

regulations governing First Amendment activity on the Plaza.  In a widely reported dispute with 

the City Council and the LDS Church, the Mayor repeatedly rejected their proposal to relinquish 

the easement.  In a statement typical of dozens that are attributed to him following the Court of 

Appeals’ decision, Mayor Anderson is quoted as saying, “If [a candidate for mayor] promised to 

return [the easement to the Church] they would get 5% of the vote.  Even LDS Church members 

would see through that – No. 1 as pandering, and No. 2 as being completely unethical.”  Deseret 

News, October 28, 2002.  This particular statement is not alleged in the complaint, but it is 

representative of the Mayor’s many other statements and acts that place his later actions into 

context and raise serious questions about how and why the Church was given control over the 

Plaza.  The allegations are based on media accounts and from the Mayor’s own press releases, 

materials posted on the City Web site, City publications and official transcripts of City 

proceedings.  The allegations are based on the Mayor’s acts, admissions, and omissions, and not 

on rumors, hearsay, or supposition as the defendants claim.  The LDS Church responded in kind 

with its own public relations campaign and the actions attributed to it in the complaint are based 

on the very same type of sources and materials.  See Complaint ¶¶ 34-56.         

 Anyone who resides in Salt Lake City cannot be unfamiliar with the controversy 

involving control over the Main Street Plaza.  Following the Court of Appeals’ decision, the 

charges and counter charges leveled by the key players in the dispute were widely reported and 

dominated the local media for many months.  Not a day went by that did not involve some 

development in the Plaza controversy.  All of this is a matter of public record and is described in 

the complaint as background for the Mayor’s eleventh hour decision to change horses and 

relinquish the easement.  See Complaint ¶¶ 34-56. 
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The original plaintiffs, and other members of the community accustomed to seeing the 

LDS Church dominate the governmental process, were powerless to stop the City from giving 

away the hard fought victory in Main Street I.  They were also powerless to stop the LDS Church 

from consecrating the Plaza as sacred ground and reconstituting it as an ecclesiastical park rather 

than a downtown plaza.  These allegations lie at the heart of plaintiffs’ claim that the Mayor’s 

actions crossed the line between permissible accommodation of religion and impermissible 

endorsement of religion.  The decision to relinquish the easement occurred under the most 

unusual circumstances.  The Mayor’s office, the City Council, and the LDS Church worked hand 

in hand to deflect criticism of that decision and to create the appearance that the public interest 

was being served.  The remaining allegations in the complaint describe the circumstances under 

which the conveyance occurred and the efforts that were taken by the different parties to ensure 

that the Plaza continued to function as before.  These actions were also widely reported and are a 

matter of public record of the kind described above.  These allegations are also based on 

defendants’ own acts, admissions, and omissions.  They are described in a level of detail that 

accurately reports the events as they developed on the ground.  See Complaint ¶¶ 57-78.     

We are asking the Court to draw reasonable inferences from this sequence of events 

about the motives and purposes behind the City’s decision to relinquish the easement, and about 

how the property will be used in the future.  The plaintiffs have alleged that the decision to 

relinquish the easement was done to give effect to the terms of the original transaction, while 

creating the false appearance that the public’s interest was being furthered and preserved.  By 

returning control over the Plaza to the LDS Church, however, the City has once again brought 

into focus the First Amendment and Establishment Clause claims which provided the basis of the 
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Main Street I litigation, and which now provide the basis for this case.  The allegations contained 

in the complaint provide background, context, and substance to those claims.  

ARGUMENT 

 
A.     The Complaint Is Written In A Way That Complies With F.R.Civ.P. 8. 

There is nothing inconsistent between the minimal pleading requirements set forth in 

F.R.Civ.P. 8 and the overarching requirement that the complaint be written in terms that plead 

sufficient facts to make out a claim, so as to reduce the risk of a successful motion to dismiss 

under F.R.Civ.P. 12(b)(6).  None of the cases cited by the defendants remotely suggest 

otherwise.  Those cases do no more than reject the requirement of a heightened pleading standard 

in cases where it alleged that the plaintiff has failed to plead sufficient facts to make out a claim.  

See Swierwiewicz v. Sorema N. A.,534 U.S. 506 (2002).  Rule 8 establishes a floor – not a 

ceiling—on the level of detail necessary to make out a proper claim.  The Rule was adopted to 

avoid the harshness of the technical pleading requirements under the old Rules, which resulted in 

the premature and unfair dismissal of claims.  See Mountain View Pharm. v. Abbott Labs., 630 

F.2d 1383, 1386-87 (10th Cir. 1980).  Notice is the primary consideration of the pleading rules 

and the specificity required to satisfy that objective will depend on the type and complexity of 

the case.  Id.  A lengthy, disorganized, convoluted complaint may not achieve that objective, but 

the level of detail is not by itself a controlling factor.  There is an inherent and important 

difference between a complaint that charges too little rather than too much.  See United States v. 

Employing Plasters’ Ass’n, 347 U.S. 186, 188-189 (1954).3 

                                                 
3 The cases cited by the defendants fall into two categories.  They either involve cases that reject a heightened 
pleading standard, see Swierwiewicz, supra, or cases where the complaint contained insufficient facts to make out a 
claim.  See Mountain View Pharmacy, supra.  In the first category, are cases where the plaintiff has pled the barest 
minimal facts to make out a cause of action.  Those cases simply affirm the minimal pleading requirements of Rule 
8 that prevent the premature dismissal of legitimate claims.  In the second category, are cases where the plaintiff has 
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Thus, while the defendants correctly assert that Rule 8(a)(2) requires that a complaint 

contain “a short and plain statement of the claim showing that the pleader is entitled to relief…,” 

they neglect to acknowledge that the level of specificity varies from case to case depending on 

what constitutes sufficient notice to enable a defendant to formulate a response of pleading.  “To 

provide adequate notice, a complaint in a complex, multi-party suit may require more 

information than a simple, single party case.”  Mountain View Pharm., 630 F.2d at 1386-87.  As 

the Court of Appeals explained in that case:  

What is a short and plain statement depends, of course, on the 
circumstances of the case.  For example, a complaint for 
conversion or to recover on a note, can be stated in half a page.  On 
the other hand, a complaint dealing with a more complex matter, as 
in an antitrust action, an action to enjoin enforcement of an 
unconstitutional statute, an interpleader suit, or a stockholder’s 
action will be more extended and may require more particularity.     
 

Id, quoting 2A Moore’s Federal Practice 8.13, at 8-124, 125 (2d ed. 1979); accord Atwood v. 

Humble Oil & Refining Co., 243 F.2d 885, 889 (5th Cir. 1957).   

Under these principles, the complaint is not subject to dismissal.  This case does not 

involve a single act or event such as a police shooting, false arrest, or illegal search.  Nor does it 

involve a facial challenge to an ordinance that purports to restrict First Amendment rights such 

as a ban on door-to-door canvassing or a ban on political contributions.  The First Amendment 

and Establishment Clause claims in this case are more nuanced and arise from a complicated set 

of circumstances that have developed over many years.  The facts supporting plaintiffs’ claims 

are more extended and require more particularity than a complaint involving these other causes 

of action.  The plaintiffs have alleged that the Mayor has worked hand in hand with LDS Church 

                                                                                                                                                             
failed to plead sufficient facts to make out a claim, despite long and detailed allegations.  The rule that emerges from 
those cases is that the length of the complaint and detail of the allegations will not prevent a dismissal under Rule 
12(b)(6) if the complaint nevertheless fails to make out a cause of action.  See Ausherman v. Stump, 643 F.2d 715 
(10th Cir. 1981).  
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officials to thwart the Court of Appeals’ decision in Main Street I and, as a result, has violated 

both the First Amendment and the Establishment Clause.  These are serious charges that raise 

novel legal theories and involve allegations that are unusually fact intensive and which are both 

interrelated and interdependent.  The defendants cannot plausibly claim prejudice by a complaint 

that provides them with more than the barest facts that might possibly meet the minimal notice 

pleading requirements of F.R.Civ.P 8(a)(2). 4   

Plaintiffs, on the other hand, would be prejudiced by such an unrealistic construction of 

the pleading rules.  Under no interpretation of Rule 8 are plaintiffs required to bear the risk of 

pleading insufficient facts to state a claim.  This concern is particularly significant in this case 

since the City has done everything in its power to create the appearance that its actions were 

proper leading up to and following its decision to surrender the public right of way through the 

Plaza.  From start to finish, the City’s actions were calculated to raise the bar in this case.  From 

conceiving the “Land for Peace” deal in the first place, to writing the conveyance in a way that 

“extinguishes” the easement (including a “poison pill” provision that is triggered by a new 

decision finding that the Plaza is a public forum), the City sought to (1) conceal the real motives 

behind its decision to relinquish the easement and (2) to protect the interests of the Church in the 

event of future litigation.5  These events are described in great detail in the complaint in the very 

                                                 
4 Nor are the defendants prejudiced by a complaint that contains legal conclusions or a preview of the evidence.  See 
5 Wright and Miller, Federal Practice and Procedure: Civil 2d § 1218, nn. 7-13 (collecting cases).  In United States 
v. Employing Plasters’ Ass’n, supra, the Court laid to rest any doubt as to the propriety of conclusions in a pleading.  
The Court held that they “must be taken into account in deciding whether the [party] is entitled to have its case 
tried.”  347 U.S. at 454.  The pleading of evidence presents a somewhat different problem, but the Court’s have held 
that the pleading of evidence will rarely prejudice the opposing party or make it impossible for him to frame a 
responsive pleading.  “Some Courts have even found the presence of evidentiary allegations helpful.”  5 Wright and 
Miller, § 1218, nn.12-13.  See also Dry Creek Lodge, Inc. v. U.S., 519 F.2d 926 (10th Cir. 1975).     
 
5 The conveyance instrument prohibits certain uses of the property by the Church which are consistent with the 
reservation of an easement.  This raises the question whether the public’s right of way has truly been extinguished,or 
whether it was preserved through a different legal mechanism (and by an informal agreement).  See complaint ¶¶ 72-
73.     
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paragraphs the defendants object to as providing too much detail.  See Complaint ¶¶ 57-61, see 

also id. ¶¶ 62-78.  The City cannot have it both ways.  They cannot set the bar so high through a 

series of legal contrivances on the one hand, and then complain, on the other hand, about detailed 

pleadings exposing the City’s real motives in this case and the very great disservice to the public 

interest. 6      

For plaintiffs’ claims to have any substance, they have to be evaluated in the context of 

the Main Street I litigation and against the events that followed the Court of Appeals’ decision in 

that case.  Moreover, a complaint in a complex multi-party suit that involves the actions of not 

only the direct parties in this case, but the actions of the LDS Church, the City Council, and the 

Alliance For Unity, requires more information than a simple, single party case.  The allegations 

set forth in the complaint provide background and context for plaintiffs’ First Amendment and 

Establishment Clause claims.  Those allegations animate the plaintiffs’ main claims (1) that the 

Plaza remains a public forum, regardless of formalities of title, and (2) that by relinquishing the 

easement, the City acted to advance the interests of the LDS Church at the expense of the public 

interest.7  

                                                 
6 The defendants isolate seven paragraphs as unduly lengthy because they contain multiple sentences.  Each 
sentence, however, contains a separate allegation or brings together the allegations in a way that summarizes them 
and places them in their legal context.  Organizing those sentences in a single paragraph is no more prejudicial to the 
defendants than if each sentence was listed separately as an individual numbered allegation.  As plaintiffs have 
established in note 4, supra, moreover, there is nothing inappropriate about using language that summarizes the facts 
in a way that pleads ultimate facts or conclusions.  The defendants also object to the contents of a letter written by 
Mayor Anderson that is reprinted in the complaint as a separate allegation.  The contents of this letter set out facts 
that are critical to the plaintiffs’ claim and place the Mayor’s later actions in context.  This letter was released to the 
public through the local newspapers, and supports plaintiffs’ claim that the Mayor’s later actions were improper.  As 
we have emphasized throughout, this is a serious charge that should be supported by facts before being alleged. 
          
7 The defendants argue that many of the allegations are immaterial and are based on inadmissible hearsay.  This is 
not the time to raise those objections, unless the defendants are maintaining that these allegations are subject to a 
motion to strike under F.R.Civ.P. 12(f).  They have not made any such motion nor have they explained why the 
allegations are immaterial nor have the challenged the truthfulness or accuracy of the statements attributed to the 
Mayor.  The allegations for now must be taken as true.  If at some time the defendants want to challenge the facts 
that are contained in those allegations on materiality or other grounds, they will have ample opportunity.  We note 
here, moreover, that many of the statements reported in the complaint are directly attributable to Mayor Anderson.  
The Mayor, of course, is a party opponent and his statements do not fall within the hearsay rule. 
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The First Amendment claim in this case is particularly nuanced because plaintiffs have 

alleged that the City, through legal contrivance and with a “wink and a nod,” has side stepped the 

clear holding of the Court of Appeals’ decision and the important First Amendment principles 

under consideration in that case.  By the defendants’ own admission, the Plaza will continue to 

function as before, with complete control over First Amendment activity continuing to reside in 

the LDS Church.  First Amendment rights cannot be manipulated and evaded so easily, 

especially when they were so recently subject to the Court of Appeals review.  The “poison pill” 

provisions contained in the conveyance instrument show how critically the City and the LDS 

Church misperceive that decision and the principles in play.  The defendants will no doubt deny 

that they acted with improper motive or otherwise acted to suppress plaintiffs’ First Amendment 

rights.  But the City is bound by the record establishing the importance of the easement to the 

residents of Salt Lake City.  The City is also bound by the Mayor’s actions in this case, first 

promising to defend the easement, and then abandoning the easement as if no public interest was 

served by it.  The First Amendment claims in this case must be evaluated in the context of the 

City’s actions throughout this litigation if plaintiffs’ claims are to be coherent.  The allegations 

were drafted with this in mind and written with a level of detail to support these claims.8 

The same can be said about plaintiffs’ Establishment Clause claim.  The allegations were 

written to flesh out the plaintiffs’ legal claim that the City’s decision to relinquish the easement 

overwhelmingly disserved the interests of the public, while impermissibly advancing the 

interests of the LDS Church.  The purported secular benefits that inured to the benefit of the 

public from the “Land for Peace” deal, were obtained to justify the City’s decision to relinquish 

                                                                                                                                                             
 
8 The defendants isolate a number of transition sentences used by the plaintiffs throughout the complaint to aid in the 
narrative.  Plaintiffs’ use of transition sentence to tell their story in their own words is neither prejudicial to the 
defendants nor does it provide any justification for dismissing a complaint.   
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the easement. However, the primary reason this decision was reached was to satisfy the demands 

of the LDS Church that it maintain exclusive control over the Plaza.  Plaintiffs have alleged that 

the City’s actions in this case have created the appearance that the interests of the LDS Church 

were placed before the interests of the public.  Establishment Clause cases alleging improper 

motive and purpose are notoriously complex, especially when they raise allegations involving a 

“sham” secular purpose.  Therefore, to properly assess the merits of the plaintiffs’ claim, the 

Court must examine all the circumstances surrounding the transaction.  Moreover, the 

Establishment Clause claim in this case is not limited to a single theory or element of the 

Establishment Clause inquiry.  The Establishment Clause can be violated for different reasons.  

The measure of those claims is dependent on the interrelationship of all the events and actions 

described in the complaint, and when viewed as a whole, support plaintiffs’ claim.  A complaint 

with less detail or a different organizational structure would have left plaintiffs vulnerable to a 

charge of pleading too little.  The detailed facts described in the complaint were drafted with all 

these considerations in mind.           

We submit that the allegations contained in the complaint do not violate the notice 

pleading requirements contained in F.R.Civ.P. 8.  Rather, the complaint is carefully organized 

around a series of events that are placed on a continuum as they developed.  When taken 

together, these allegations give substance to plaintiffs’ claims and provide notice to the 

defendants of the precise nature of those claims.  The defendants are in no way prejudiced by a 

complaint that carefully lays out the facts that are pled in support of the cause of action.  While 

some language may have been used in the complaint to aid in the narrative, on balance the 

allegations recite facts that the defendants are required to answer.9   

                                                 
9 To the extent the allegations describe facts, actions or events that are not directly attributable to the City or the 
Mayor, no answer is required unless the allegation can be admitted or denied.  Some of these allegations describe the 
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B. The Plaintiffs Have Pled Sufficient Facts To State A Claim Against Mayor 
Anderson. 

 
The cardinal rule of pleading is that you sue the person or entity that is responsible for 

causing and redressing the injury alleged.  There is no rule that prevents the naming of multiple 

parties simply because plaintiffs’ claims can be redressed by one of the parties.   Mayor 

Anderson has been sued in his official capacity as the Mayor of Salt Lake City.  In that capacity, 

he is accountable for the decisions of the City and has the power to redress plaintiffs’ 

constitutional claims.  The Mayor has neither denied the allegations nor asserts that 

responsibility for the actions described therein rests elsewhere.  Nor could he since he is directly 

responsible for the violations alleged in the complaint.  Despite the long list of cases cited by the 

defendants, there is nothing unusual or prejudicial about official capacity suits seeking to hold 

public officials accountable for the actions of their governments.  These are the officials that are 

charged with the implementation and enforcement of statutes that are being challenged on 

constitutional grounds.  See, e.g., Reno v. ACLU, 521 U.S. 844 (1997), Buckley v. Valeo, 424 

U.S. 1 (1976).  The cases cited by the defendants stand for the unremarkable proposition that an 

official capacity suit is a suit against the entity itself.  See Kentucky v. Graham, 473 U.S. 159, 

165-66 (1985).     

The defendants have provided no legal support for their claim that Mayor Anderson 

should be dismissed as a party defendant or is otherwise an unnecessary party.  The plaintiffs are 

the masters of their own complaint and can name as a defendant whomever they want provided a 

proper claim is made out.  That standard is easily met in this case.  Moreover, even a cursory 
                                                                                                                                                             
actions of the LDS Church, the City Council, and others.  They are crucial to plaintiffs’ claims because they place 
the City’s actions in context.  If, as we believe, the Mayor or the City can admit or deny these allegations, there is no 
prejudice by being required to do so.  The Mayor for instance isolates paragraph 41 because it recounts some of the 
efforts taken by the LDS Church to influence the debate over the Main Street Plaza and describes the influence of 
the Church and its leaders over its members.  This allegation is not only important to the narrative but also goes to 
the heart of plaintiffs’ claim that the City capitulated to unrelenting pressure applied by the LDS Church. 
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review of the complaint shows how instrumental Mayor Anderson was in the controversy over 

the Main Street Plaza.  Far from being a nominal defendant, his actions lie at the very center of 

this litigation.10  A dismissal is not proper simply because the Mayor is inconvenienced or 

embarrassed by being named as a party defendant.   

CONCLUSION 

For the all the reason advanced above, the court should deny (1) the defendants’ motion 

to dismiss the complaint and (2) Mayor Anderson’s motion to be dismissed as a party-defendant. 

 

Respectfully submitted September 12, 2003, 
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Janelle P. Eurick    

 American Civil Liberties Union of Utah 
 Foundation, Inc.    
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Mark J. Lopez 
American Civil Liberties Union 
Foundation, Inc.  
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ATTORNEYS FOR PLAINTIFFS 

                                                 
10  For example, as a party defendant, Mayor Anderson’s actions and statements have special significance under the 
Federal Rules of Evidence.   
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