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INTRODUCTION 

Both the City and the LDS Church are offhandedly dismissive of plaintiffs’ 

claims involving the sidewalks that anchor the Main Street Plaza.  Those sidewalks 

are the quintessential public forum despite the City’s characterization of the 

property as private.  First Unitarian Church of Salt Lake City v. Salt Lake City 

Corp. 308 F.3d 1114 (10th Cir. 2002) (Main Street I).  Rather than assume its 

constitutional obligation to regulate this property, pursuant to reasonable content-

neutral time, place, and manner regulations, the City has entered into an agreement 

that purports to completely extinguish its interest in the property.  The new 

agreement ensures that the plaza will continue to function as an unobstructed 

pedestrian thoroughfare, seamlessly incorporated into the downtown transportation 

grid in a way that is indistinguishable in form and function from its character as a 

public forum described in Main Street I.  The First Amendment principles under 

consideration in that case remain fully applicable here.  This is true whether the 

responsibility for the venue rests with the City or the Church of Jesus Christ of 

Latter-day Saints (“LDS Church” or “Church”), which now purports to hold sole 

title to the property.  

In addition, both defendants expend little effort responding to plaintiffs’ 

overarching claims that the City’s actions express a content and religion based 

preference in violation of the Establishment Clause and the Free Speech Clause of 



 3 
 

the First Amendment.  The defendants’ reliance on the money and property that 

was exchanged in this case demonstrates either their misunderstanding of 

plaintiffs’ claims or a calculated decision to ignore those claims.   This case is not 

about the purported benefits that flowed to the public from the City’s decision to 

relinquish the easement, but is instead about the City’s decision to elevate a 

particular religious viewpoint while suppressing all others.  Similarly, the 

defending parties do not provide any meaningful response to the plaintiffs’ claim 

that the City’s actions have the effect of promoting and endorsing religion by 

conveying a message that the City favors one religion over the interests of the 

public.  The plaintiffs and other members of the community have watched in 

disbelief as the City has given away the hard-fought victory in the Main Street I 

litigation under extremely controversial circumstances.   

The defendants’ case rests on language in the Court of Appeals decision 

suggesting that relinquishment of the easement would discharge the City’s 

constitutional obligations under the First Amendment.  For the reasons advanced 

throughout this litigation, plaintiffs do not read the decision to invite manipulation 

of public fora by changing the formalities of title—much less to invite actions that 

would raise additional viewpoint discrimination and Establishment Clause 

objections.  Ultimately, defendants’ argument proves too much because of the very 

danger of abuse that their actions invite.  It is not surprising, therefore, that very 
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little additional analysis is provided by the defendants in support of such a 

sweeping rule. 

Consistent with their strategy to obfuscate the issues in this case and to 

deflect scrutiny of Salt Lake City’s (“City”) improper actions, both defending 

parties launch a broadside attack on the ACLU.  The Court should not take the bait.  

This case arises from the City’s decision to accommodate the demand of the 

Church that the plaza be a place where only Church-sanctioned expression is 

allowed.  The ACLU is not a plaintiff nor have they done anything untoward.  The 

plaintiffs have acted diligently to protect their interests. The Church’s laches 

argument is completely without merit. The City and the Church are the ones who 

come to this Court with unclean hands.  They have entered into an agreement that 

gives lip service to – but in essence ignores the spirit of – this Court’s prior ruling, 

and in the process sacrifices the priceless constitutional rights of the public.   

The district court denial of the preliminary injunction sought by plaintiffs 

was an abuse of discretion.  Plaintiffs submit that they are likely to succeed on the 

merits and that they satisfy the other considerations for issuance of a preliminary 

injunction. At the very least, the district court’s dismissal of this case under Fed. R. 

Civ. P. 12(b)(6) should be reversed.  The allegations contained in the complaint 

clearly state a claim for relief under the Free Speech Clause and Establishment 

Clause of the First Amendment.  These claims are based on a set of facts that have 
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only been partially developed thus far.  At this stage of the proceedings, it is 

premature to dismiss any unproven facts about the City’s actions and motives in 

this case.  By uncritically accepting the defendants’ explanation of the facts 

involving the conveyance of Main Street, the district court in effect brushed aside 

plaintiffs’ factual allegations instead of accepting them as true as it was required to 

do. 

ARGUMENT 

I. The Plaza’s Status as a Public Forum Has Not Been Changed by the 
Amendments to the Original Warrantee Deed 

 
A. The City’s Interest in the Property is Sufficient to Trigger 

Application of Public Forum Principles 
 

Defendants’ formalistic view is that the government always retains authority 

to close a public forum by, among other things, selling the property.  See Int’l 

Society for Krishna Consciousness, Inc. v. Lee, 505 U.S. 672, 699-700 (1992) 

(Kennedy, J., concurring); Hawkins v. City & County of Denver, 170 F.3d 1281, 

1287 (10th Cir. 1999).  We have no quarrel with this general observation, but 

clearly this principle must be understood in the context of the overriding principle 

that “wherever the title of streets and parks may rest, they have immemorially been 

held in trust for the use of the public and, time out of mind, have been used for the 

purpose of assembly, communicating thoughts between citizens, and discussing 

public questions.”  Hague v. CIO, 307 U.S. 496, 515 (1939) (Roberts, J., 
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concurring).  Streets and sidewalks are “those areas of public property that may be 

considered, generally without further inquiry, to be public forum property.”  

United States v. Grace, 461 U.S. 173, 179 (1983).  The government cannot 

overcome that presumption by mere fiat; “it must alter the objective physical 

character or physical uses of the property, and bear the attendant costs.” Lee, 505 

U.S. at 700 (Kennedy, J., concurring).   

In Main Street I, the Court explained in great detail how the actual use and 

purpose of the easement was imbued with all the objective attributes of a public 

forum.  308 F.3d at 1126-31.  The City cannot hide from those facts or 

recharacterize them to make the sidewalks something other than what this Court 

has already told us that they are.  They are sidewalks, indistinguishable in form and 

function from the city’s other sidewalks.  Everything that the Court said about the 

sidewalks secured by easement in that case remains true today.  The sidewalks that 

pass through the plaza continue to have the same objective characteristics and use 

as before.  Nothing has changed except the formalities of ownership.1  Moreover, 

while the parties to the original agreement have agreed to realign their respective 

interests in a way that purports to completely extinguish the City’s interest in the 

property, in reality, the City’s property interest has not been completely 

                                                 
1 The only change in the physical character and use of the plaza is the addition of security 
bollards as a precaution against vehicles entering the plaza.  They do not function nor were they 
designed to affect pedestrian traffic flow.  The addition of the bollards hardly distinguishes the 
plaza from other public spaces where vehicle traffic is cordoned off.   
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extinguished.  The City’s interests have been redefined, but ultimately this is a 

question of degree, not kind.  There is no dispute that the City has kept a legally 

enforceable interest in this property.  The dispute instead focuses on the 

significance of that interest. 

 The overarching legal principle that emerges from the Court’s analysis in 

Main Street I is that a municipality cannot transform public streets and sidewalks 

into private, non-public property simply by divesting itself of its interest in the 

property under circumstances where the City has taken separate legal measures to 

ensure that the property continues to otherwise function the same as it had in all 

previous respects.  In Main Street I the focus of this Court’s discussion was on the 

pedestrian easement that was reserved by the City, because that was the legal 

mechanism that the City adopted to protect its interest in the property.  The Court 

had little difficulty isolating that property interest as the source of its public forum 

analysis.  First, the Court rejected the argument that a deed insulates government 

action from constitutional review.  Id. at 1122.  “If government actions taken with 

respect to the easement violate the Constitution, this simply means that the 

easement terms themselves are unconstitutional and must be eliminated by the 

involved parties.”  Id.  That observation hardly breaks new ground and applies 

equally to the terms of the amended warranty deed.   
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  The Court then rejected the City’s and Church’s central contention that an 

easement is not a possessory interest in land that is sufficient to trigger public 

forum analysis.  The Court explained that forum analysis does not require that the 

government have a possessory interest in or title to the underlying land.  Id.  

“Either government ownership or regulation is sufficient for a First Amendment 

forum of some kind to exist . . . . Indeed, forum analysis does not require the 

existence of government property at all . . . . Therefore, whether we characterize 

the easement as a property interest belonging to the government, or as property 

owned by a private party but burdened by the government, the First Amendment 

may still apply.”  Id. (internal quotations and citations omitted).  Although the 

Court’s discussion focused on the existence of the easement, the Court in no way 

suggested that a pedestrian easement or other property interest must be present for 

public forum analysis to apply.  In fact, the Court left for another day the issue 

raised in this case about the application of public forum analysis to different facts.  

308 F. 3d at 1123 n.5. 2   

                                                 
2  The defendants argue that, in Main Street I, the Tenth Circuit found that the pedestrian 
easement, rather than Main Street Plaza as a whole, was a public forum.  Although Plaintiffs 
recognize that the Tenth Circuit rested its decision in that case on the existence of the easement, 
that fact is not dispositive of the case presently before this Court.  Under the terms of the original 
warranty deed, the parties specifically provided for a pedestrian easement.  As a result, rather 
than delving into broader and more complicated constitutional questions about the status of Main 
Street Plaza as a whole, the parties and the Court focused their attention on the easement for 
purposes of their First Amendment claim.  Indeed, even though the easement itself was 
undefined in the original agreement, the plaintiffs focused on the walkway space that replaced 
the old curb and gutter sidewalks.  Because the City has relinquished the easement, the case now 
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 In this case, both the City and Church maintain that the plaza is completely 

private and that the City no longer has any significant interest in the property.  The 

defendants’ characterization of the property is neither accurate nor dispositive.  

308 F.3d at 1131.  The City’s interest in the property is defined by the conveyance 

instrument itself.  The amended warranty deed contains legally enforceable 

restrictions on the use and development of the property that were included to 

protect the City’s interest in the property and to ensure that the plaza continues to 

function as before.  The City seeks to minimize the significance of these interests, 

but the restrictions speak for themselves.  Similarly the Church seeks to minimize 

the significance of the use restrictions, but these restrictions, when viewed in 

combination, belie its claim that the property is completely private.  Although 

some of the encumbrances contained in the Warranty Deed may or may not be 

found in other real property instruments, the use restrictions on the Plaza property 

are virtually unique.  This is especially true in transactions involving valuable 

downtown commercial property where the buyer is paying for the right to develop 

the land as he or she sees fit.  In effect, the Church has acquired a traditional public 

space that is private in name only.  Furthermore, as part of the public process, both 

the Mayor and the LDS Church gave repeated assurances that public access would 

                                                                                                                                                             
properly focuses on the walkways themselves and on the Plaza as a whole rather than the more 
straightforward emphasis on the easement.  The easement may have been extinguished but that 
does not mean that the property no longer has the objective attributes of a public forum.   
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not be restricted – subject only to the Church’s resurrected right to exclude 

protestors, which the Church had been granted under the terms of the original sale.  

App. 485, 488, 919.  Both defending parties attempt to dismiss these promises 

made to the public as non-binding, but they do not claim that these promises were, 

in fact, false or that the public was not entitled to rely on them.  It was the intention 

and the expectation of the parties that the plaza would continue to function as 

before.  This is clearly relevant to the public forum question.3 

 The defendants simply repeat the argument that was rejected in Main Street I 

that the City’s interest in the property cannot be subject to forum analysis because 

it does not constitute a significant enough property interest.  Id. at 1122-23.  The 

defendants seize on language in this Court’s opinion to argue that, unlike the 

easement considered in that case, reversionary interests are noncompensible under 

the Takings Clause of the Fifth Amendment.  Reversionary interests may or may 

not be compensable under the Fifth Amendment’s Takings Clause depending on 

the circumstances, but they are nonetheless recognizable property interests that are 

completely enforceable.  Moreover, they have been found sufficient to trigger state 

action for purposes of the Fourteenth Amendment in circumstances closer to the 

                                                 
3 The Church has reproduced a number of number of color photographs showing how the plaza 
fits seamlessly into the downtown commercial grid of the city.  The Court is particularly directed 
to the photograph that appears in the Church’s supplemental appendix at 114.  The photograph 
shows very clearly how a person could not simply avoid the plaza by walking around it.  That 
person would have to go considerably out of his or her way.  That certainly is not the expectation 
of anyone who is party to this agreement. 
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present facts than the appellees are willing to acknowledge.  See Evans v. Newton, 

382 U.S. 296 (1966); Brief of Appellants p. 28 n.2.  It is a misreading of the 

Court’s discussion in Main Street I to suggest that the property interest under 

consideration must be compensable as a takings under the Fifth Amendment to 

trigger public forum analysis.  The only question answered by this Court in Main 

Street I was whether the existence of an easement of the type considered in that 

case was sufficient.  

The City places too much reliance on a single sentence in this Court’s 

decision about how to reconcile the competing interests in this case.  The Court’s 

statement – that in order to avoid public forum considerations, the City “must 

relinquish the easement so the parcel becomes entirely private” – must be 

understood in the context of the Court’s immediately preceding statement that “the 

City may not exchange the public’s constitutional rights even for other public 

benefits such as the revenue from the sale, and certainly may not provide a public 

space or passage conditioned on a private actor’s desire that the space be 

expression-free.”  308 F.3d at 1132.  Instead of refraining from this type of 

bartering of interests, the City repeats that mistake. It readily acknowledges that it 

solved an inconvenient First Amendment problem by exchanging the public’s 

constitutional rights for other benefits.   
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As the Court noted in Main Street I, “[g]overnment may not by its own ‘ipse 

dixit’ destroy the public forum status” of streets and parks which have historically 

been public forums.  308 F.3d at 1130 (quoting U.S. v. Grace, 461 U.S. at 180).  

The easement may have been extinguished, but the parties’ intent to evade the 

responsibilities that the public forum status of the property would entail cannot 

obscure the fact that the new agreement preserves the plaza’s “objective attributes” 

as a public forum.  See Arkansas Educ. Television Comm’n v. Forbes, 523 U.S. 

666, 678 (1998).  “As society becomes more insular in character, it becomes 

essential to protect public spaces where traditional modes of speech and forms of 

expression can take place.”  308 F.3d at 1131 (quoting United States v. Kokinda, 

497 U.S. 720, 737-738 (1990) (Kennedy, J., concurring in judgment)).  “This is 

particularly true,” the Court noted, (1) “with respect to downtown public spaces, 

conducive to expressive activities,” id. at 1131; and (2) “where the property was a 

public forum before the government restrictions were put in place,” id. at 1130.  

Accordingly, the Court’s focus on the easement in Main Street I must be 

understood in this context.  Just as in the first litigation, the City has attempted to 

change the forum’s status without “bearing the attendant costs,” by rewriting the 

original warranty deed to preserve the forum’s essential attributes but reinstituting 

the speech restrictions that were previously invalidated.  Church and City officials 

have acted in concert to ensure that the plaza continues to function as before while 
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at the same time giving effect to the speech restrictions that were contained in the 

original warranty deed.   Neither the First Amendment nor respect for the judicial 

process can be so easily jettisoned.  The parties’ labels possess no talismanic value 

and certainly do not control the analysis or the outcome of the public forum 

question in this case.    The First Amendment principles under consideration in 

Main Street I remain fully applicable here. In effect, “the City continues to want to 

have its cake and eat it too, but it cannot do so under the First Amendment.”  308 

F.3d at 1131.  Any different rule would invite the type of “manipulation” of public 

forum doctrine that has occurred here.  See Freedom from Religion Found.  v. City 

of Marshfield, 203 F.3d 487, 491 (7th Cir. 2000).4 

B. The LDS Church Is a State Actor for Purposes of the First 
Amendment  

 
Even if the City is correct that it no longer has a sufficiently cognizable 

interest in the Church’s property to trigger public forum analysis, the Church is not 

out of the First Amendment woods.  Many cases recognize that private “ownership 

[over streets, sidewalks and parks] does not always mean absolute dominion.  The 

more an owner, for his advantage, opens up his property for use by the public in 

general, the more do his rights become circumscribed by the statutory and 

constitutional rights of those who use it.”  Marsh v. Alabama, 326 U.S. 501, 506 

(1946); see also Evans, 382 U.S. at 302  (mere fact of private ownership was not 
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enough to divest the park of its “public character”; the Fourteenth Amendment 

applied “regardless of who now has title under state law”).  Although these are 

state action cases, in modern application they have led to the intersection of public 

forum doctrine and the state action doctrine.  See United Church of Christ v. 

Gateway Econ. Dev. Corp., 383 F. 3d 449 (6th Cir. 2004) (downtown sidewalks); 

Lee v. Katz, 276 F.3d 550, 554-55 (9th Cir. 2002) (municipal plaza); Venetian 

Casino Resort, L.L.C. v. Local Joint Exec. Bd., 257 F.3d 937 (9th Cir. 2001) 

(sidewalks); see Freedom from Religion Found. supra. (finding that a portion of 

City Park deeded over to a private religious organization for maintenance of a 

religious monument remained a public forum because of location of parcel of 

land); see also Thomason v. Jernigan, 770 F. Supp 1195 (E.D. Mich. 1991); 

Citizens to End Animal Suffering and Exploitation v. Faneuil Hall, 745 F. Supp. 

65, 69-70 (D. Mass. 1990).   

The Church’s attempt to distinguish these cases is unpersuasive.  Although 

state action is not present when a private actor merely holds its property out to the 

public, the sidewalks that pass through the plaza function as public sidewalks.  

This is due to the fact that the sidewalks pass through the heart of the city and both 

are connected to and indistinguishable from the publicly owned sidewalks that lead 

to the plaza.  The Court in Main Street I already identified these objective 

attributes of the sidewalks and nothing the City or Church has done changes those 
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facts.  As a result of the City’s decision to relinquish the easement, the LDS 

Church has assumed important governmental functions.  The Church counters that 

they are only exercising the rights of all private property owners, but they fail to 

answer the claim that they are performing a traditional government function by 

regulating the public’s access to property that continues to function as sidewalks.  

By taking control over Main Street, the Church has become the quintessential state 

actor.5   

II. The City’s Decision Not to Enforce the Terms of the Original Warranty 
Deed and to Subsequently Amend the Deed to Relinquish Its Interest in 
the Plaza Violates the Free Speech Clause and the Establishment Clause 

 
A. The City’s Decision Was Made to Satisfy the Sectarian 

Demand of the LDS Church That It Have Exclusive Control 
over First Amendment Activity on the Plaza 

 
Under any conception of the record in this case, the City’s decision to 

abandon the easement was made to satisfy the demands of the LDS Church.  But 

the Church was demanding something to which it was not entitled – the 

unrestricted right to control First Amendment activity on the sidewalks in front 

of its property.  Under the terms of the amended warranty deed, this new 

arrangement is admittedly more nuanced, but the City’s intent to “protect the 

Church’s expression from competition” is equally clear.  308 F.3d at 1129.  The 

                                                 
5 The defendants attempt to limit the holding in Marsh by citing dicta in Flagg Brothers  v. 
Brooks, 436 U.S. 149 (1978).   The cases discussed above have relied on Marsh and refused to 
limit it in the way suggested by the defendants.  
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City’s decision violates settled First Amendment principles because it expresses 

both a content-based preference and a religion-based preference.   See Capitol 

Square and Review Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995) (“[O]f 

course giving sectarian religious speech preferential access to a forum so close to 

the seat of government (or anywhere for that matter) would violate the 

Establishment Clause (as well as the Free Speech Clause) since it would involve 

content discrimination.”).  The First Amendment does not allow public fora to be 

manipulated so easily.  See Freedom from Religion Found., 203 F.3d at 491 

(“adherence to formalistic standard invites manipulation” of constitutional 

limitations on government action); see also Evans, supra (conveyance of public 

park to private party to avoid compliance with desegregation order);  Mercier v. 

City of La Crosse, 276 F. Supp. 2d 961 (D. Wis. 2003) (sale of park property to 

religious group for display of Ten Commandments monument); Jernigan, 770 F. 

Supp. at 1195 (sale of public sidewalk to abortion clinic for the sole purpose of 

shutting down political speech).   

The City argues that its actions were taken for valid secular purposes rather 

than discriminatory sectarian purposes.  The record belies this assertion when 

considered in light of the vastly different positions maintained by the City and 

the Church over how to resolve the plaza controversy.  Only after the Church 

refused to accept any compromise that would allow competing First Amendment 
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voices to be heard on the plaza did the City present an alternative scenario linked 

to other public benefits.  The City’s obligation was to reject the Church’s 

demands.  The City is simply repeating the mistake it made in Main Street I.  The 

First Amendment does not allow the City to undertake this type of exchange.  

308 F.3d at 1132. Even more so than in the first litigation, the present record 

brings into sharp focus just how much the Church wanted to restrict the First 

Amendment activity of others on this centrally located plaza. That issue, and that 

issue alone, has been the focus of this dispute from the very first day.  The mayor 

had a complete grasp of the competing First Amendment interests at stake in this 

dispute, and fully understood the perception that would be created if he gave in 

to the Church’s demands.  For that reason, he refused to even consider that 

option – at least until other factors came into play that forced his hand.  The City 

cannot ignore the record by pretending that it does not exist.   

It is too late in the day to argue that the City’s decision was motivated 

solely by financial and practical considerations.  This case is not so 

straightforward.  How else can the City explain why it chose to relinquish the 

easement despite this Court’s earlier findings describing the vital public function 

it served.  The mayor was acutely aware that the public’s interests would be 

disserved if access through this vital corridor was in any way circumscribed.  

Indeed, even after the proposal to relinquish the easement was put on the table, 
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both the Transportation Advisory Board and the City Planning Commission 

recommended that public access be maintained through the property.  This is 

noted in the City Council Ordinance itself.  See Salt Lake City Supp. App. 6.  

The more reasonable inference to be drawn from the record is that the City acted 

for the primary reason of placating a powerful adversary, namely the 

predominant religious organization in the city and state.  The dispute focuses on 

the competing First Amendment rights of the Church and the citizens of Salt 

Lake City; it is not about a community center to be built with money that was 

paid by outside parties, who also wanted to see this dispute resolved in favor of 

the Church.  The City’s motives are infused with content and religion based 

preferences that place its decision in proper context.  Any benefits received from 

the sale cannot change that picture or justify the City’s actions.  The City’s 

decision expresses a content and religion based choice in violation of both the 

Free Speech Clause and the Establishment Clause.  Pinette, supra.  See also 

Cornelius v. NAACP Legal Defense and Educ. Fund, 473 U.S. 788, 811-813 

(1985); Axson-Flynn v. Johnson 351 F.3d 1277 (10th Cir. 2004); Summum v. 

City of Ogden, 297 F.3d 995, 1005 (10th Cir. 2002).  Moreover, the existence of 

other valid considerations leading to the government’s decision is irrelevant if 

the allegations of content and viewpoint discrimination are true.  Cornelius, 473 

U.S. at 812.   
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What distinguishes this case from an ordinary case involving a sale of 

municipal property, is that the sale was made to a religious entity for a religious 

purpose.  Both the City and Church brush this argument aside and maintain that the 

Court’s inquiry need go no further than the secular interests listed in the city 

legislation approving the sale.  In effect, they argue that the Court is inalterably 

bound by the reasons identified in that legislation as evidence of the City’s secular 

purpose.  Plaintiffs disagree with the defendants’ cramped formulation of the 

purpose prong, as the Supreme Court’s jurisprudence in this area demonstrates that 

Establishment Clause cases alleging improper religious purpose demand a fact-

intensive inquiry.  See Santa Fe Independent School District v. Doe, 530 U.S. 290 

(2000).  The defendants’ view is erroneous as a matter of law and is not supported 

by the cases cited by the defendants.  Although a government’s stated purposes for 

a challenged action are to be given “some deference,” it remains the task of the 

court to “distinguis[h] a sham secular purpose from a sincere one.”  Id. at 308.  In 

this respect, although a totally secular purpose is not required, it is clear that the 

secular purpose “requirement is not satisfied . . . by the mere existence of some 

secular purpose, however dominated by religious purposes.”  Lynch v. Donnelly, 

465 U.S. 668, 690-91 (1984) (O’Connor, J., concurring).  Furthermore, contrary to 

the objections raised by the defendants, the events leading up to the City’s decision 

to relinquish the easement, including Mayor Anderson’s decision not to enforce the 
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terms of the original warranty deed, are relevant to determining primary purpose.  

The Supreme Court made this principle abundantly clear in Santa Fe.  530 U.S. at 

315.   

For purposes of this case – and especially for purposes of defeating a motion 

to dismiss –this Court’s analysis could begin and end with Santa Fe because of the 

uniquely factual determination that the court is duty bound to undertake.  

Accepting the pleadings as true, the plaintiffs have alleged that the City’s decision 

not to enforce the terms of the original warranty deed and subsequently to 

relinquish the easement was made for religious purposes and to benefit the 

predominant religion.  Plaintiffs have further alleged that the City’s avowed 

secular purposes are (1) patently disingenuous and (2) were manufactured to 

conceal and provide cover for the actual religious basis for that decision.  If 

plaintiffs’ allegations are accurate, they are entitled to relief under any conception 

of the Establishment Clause.  See Board of Educ. of Kiryas Joel Sch. Dist. v. 

Grumet, 512 U.S. 687, 714-15 (1994) (O’Connor, J., concurring) (“The 

establishment clause prohibits the government from abandoning secular purposes . 

. . to favor the adherents of any sect or religious organization.”).   

There are numerous ways to distinguish or limit the cases cited by the 

defendants, but it is sufficient to observe that none of those cases purport to cabin 

the duty of lower courts to review the government’s proffered secular purposes to 
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ensure that its actions were not taken for a predominantly religious purpose or to 

conceal a religious purpose.  The City’s strained interpretation of this Court’s 

decision in Bauchman v. West High School, 132 F.3d 542 (10th Cir. 1997), in 

effect asks the Court to ignore all evidence of or reasonable inferences about 

improper religious motive in this case.  That is a misreading of that case.  The 

secular reasons considered in that case were acknowledged to be prevalent and 

archtypical explanations for the defendants’ practice of including religious music 

in the school choir.  The plaintiff’s claim that the music was included for religious 

purposes was unconvincing in view of those explanations.  In this case, by 

contrast, the City’s reasons for not enforcing the terms of the original warranty 

deed and subsequently relinquishing the easement are extremely transparent, 

especially when viewed in light of the decision in Main Street I and the events 

following that decision.  The City’s actions were taken for the predominantly 

religious purpose of protecting the LDS Church from unwanted religious speech.  

As explained in Main Street I, this is a sectarian, not a secular, government 

purpose.  308 F.3d 114.  From the moment Mayor Anderson decided to set aside 

the terms of the original warranty deed, everything that occurred thereafter was 

done either to conceal this purpose or to deflect scrutiny of that decision.6  The 

                                                 
6 Contrary to the argument asserted by the City, “no psychoanalysis” of the mayor or “dissection 
of his heart and mind” is required, because his overt statements and actions speak for themselves.  
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benefits that were obtained by the City were only sought after it decided to give in 

to the Church’s demand for complete control of the plaza.  The City had numerous 

other options that did not require it to trade on the public’s rights.7 

Moreover, none of the defendants’ cases suggest, let alone hold, that the 

City’s actions are to be judged on the face of the ordinance, without any regard to 

the circumstances that led to its actions.  That limiting approach to Establishment 

Clause analysis was explicitly rejected in Santa Fe.  530 U.S. 290.  In that case, the 

Court turned aside the school district’s attempt to recharacterize as secular what 

was, in actuality, a religious policy.  Id. at 315.  It refused to “turn a blind eye to 

the context in which the school district’s policy arose,” and flatly rejected the 

notion that the circumstances and events leading up to the challenged policy or 

decision are not relevant to the constitutional inquiry.  Id.   

The defendants attempt to distinguish Santa Fe as limited to cases involving 

transactions or acts that are solely motivated by religious purposes.  This is not the 

standard.  Numerous Supreme Court and Tenth Circuit cases have found a 
                                                                                                                                                             
See Glassroth v. Moore, 335 F.3d 1282, 1296 (11th Cir. 2003) (courthouse display of Ten 
Commandments).   
 
7 Even the terms of the transaction were drafted with the Church’s interests (not the public’s) in 
mind in the event of future litigation.  See Am. Compl. ¶¶ 49-57.  The agreement contains 
various “poison pill” provisions that run exclusively to the benefit of the LDS Church and to the 
detriment of the City.  There was no reason to include these provisions.  Similarly, there was no 
reason the parties could not have sought a declaration in state court concerning the enforceability 
of the severability clause contained in the original Warranty Deed.  The Mayor could have 
pursued a number of options to resolve the Plaza controversy, but chose the one most beneficial 
to the LDS Church.  The agreement was reached even before the Supreme Court had ruled on the 
LDS Church’s petition for certiorari. 
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religious purpose despite the existence of legislative findings of secular purpose.  

Every legislative act is defended on the basis of plausible secular reasons.  Those 

explanations do not always prevail where there is evidence of improper religious 

motive or purpose.  See Wallace v. Jaffree, 472 U.S. 38, 75-76 (1985) (O’Connor 

J., concurring) (“[c]ourts are capable of distinguishing a sham secular purpose 

from a sincere one”); Edwards v. Aguillard, 482 U.S. 578, 592, 594-95 (1987) 

(after reviewing the historical context of the statute and the events leading to the 

passage of the statute, stating that “[the court] need not be blind to the legislator’s 

preeminent religious purpose for enacting the statute”); Stone v. Graham, 449 U.S. 

39, 41 (1981) (“No legislative recitation of a supposed secular purpose can bind us 

to that fact”).8  This Court’s cases take the same approach and its decision in 

Bauchman, supra, must be read in light of those decisions.  See Appellants’ Brief 

at 44. See also Summum, 297 F.3d at 1005-09 (rejecting city’s post hoc 

justification for excluding rival religious monument from city property containing 

Ten Commandments display as merely a “façade” for viewpoint discrimination.); 

see also Axson-Flynn, supra.  

 

                                                 
8 See also Grumet, 512 U.S. at 707 (invalidating a legislative attempt to create a school district 
for the benefit of a religious community, rather than through a generally applicable law); 
Epperson v. Arkansas, 393 U.S. 97,107-09 (1968) (concluding that the law was the product of a 
upsurge of fundamentalist religious fervor); Sch. Dist. of Abington Township v. Schempp, 364 
U.S. 203 (1963) (rejecting avowed secular purposes offered in support of school policy of 
starting day with Bible readings). 
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II. The City’s Decision to Convey the Easement Has the Impermissable 
Effect of Advancing and Endorsing Religion 
 
Both the City and Church give short shrift to plaintiffs’ argument that the 

decision to relinquish the easement has the impermissible effect of endorsing 

religion.  Here again, however, there are numerous Supreme Court and Tenth 

Circuit decisions supporting the plaintiffs’ claim.  Both the plurality opinion of 

Justice Scalia and the concurring opinion of Justice O’Connor express concern 

about the manipulation of public fora “in such a manner that only certain religious 

groups take advantage of it, creating an impression of endorsement that is in fact 

accurate.”  Pinette, 515 U.S. at 766; id. at 777-78 (O’Connor, J., concurring); see 

also Santa Fe, 530 U.S. at 317; County of Allegheny v. American Civil Liberties 

Union, 492 U.S. 573, 592-600 (1989); Grumet, 512 U.S. at 697; Foremaster v. City 

of St. George, 882 F.2d 1485 (10th Cir. 1989); Friedman v. Board of County 

Commissioners, 781 F.2d 777 (10th Cir. 1985).  Defendants make no meaningful 

attempt to distinguish these cases.  Instead, they offer their own unrealistic 

interpretation of Bauchman, supra.  The Church asserts that because a reasonable 

observer “would be aware of the historical tension between the government and the 

LDS Church, and the traditional ubiquitous presence of religious themes that 

reflect the community’s culture and heritage,” no one would perceive the City’s 

actions in this case as directly aiding or endorsing religion.  That is a far-reaching 

and ultimately implausible assertion that could be used to justify anything the City 
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does to accommodate the Church.   More importantly, the record supports 

plaintiffs’ main premise that the City’s actions in this case cross the line of 

neutrality and convey a message of religious preference.  The mayor certainly 

understood that his actions would be seen as pandering to the LDS Church and that 

they would exacerbate the divisiveness that the issue was causing in the 

community.  He obviously was not the only one, according to the polling data cited 

in plaintiffs’ opening brief, which showed how the people of Salt Lake City 

perceived the plaza deal.  App. 675-76.  See Appellants’ Brief at p. 47 n.8.  

C.   Excessive Entanglement 

The City has also impermissibly delegated to the LDS Church the authority 

to control expression and other First Amendment activities on the Plaza.  Because 

the Plaza remains a public forum, that authority cannot be vested in Church 

officials.  The Court of Appeals settled this issue in Main Street I when it held that 

it was the responsibility of City officials to promulgate reasonable time, place, and 

manner regulations on the Plaza. 308 F.3d at 1132.    

III. Plaintiffs Satisfy the Remaining Considerations for Issuance of 
Preliminary Injunction 

 
The case has already been pending for more almost 18 months.  During this 

period, plaintiffs have been deprived of the benefit of the rights they won in Main 

Street I.  By any measure, the injury to plaintiffs flowing from the First 

Amendment and Establishment Clause claims raised in this case are both urgent 
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and irreparable.  Plaintiffs seek a preliminary injunction to preserve those rights 

and in effect preserve a constitutional status quo.  The City (and the LDS Church) 

suffer no harm from the issuance of a preliminary injunction that is any greater 

than the burden that flowed from this Court’s decision prohibiting any 

unreasonable limits on First Amendment activity on the Plaza.  There is a broad 

range of criminal laws at the City’s disposal to prevent the kind of physical abuse, 

noisy disturbances and other problems described by the Church.  When these other 

protections – all of which are viewpoint and religiously neutral – are taken into 

account, it is clear that, on balance, the hardships tip decidedly in plaintiffs’ favor. 

 The defendants ignore the obvious burden their actions have imposed on 

individuals desiring to exercise their constitutional rights and the harm and 

alienation experienced by those who feel that the Salt Lake City government treats 

those who are not LDS as second-class citizens. They fault the plaintiffs for not 

seeking preliminary relief until three months after the filing of the complaint, but 

fail to explain how this in any way diminishes the significance of the injury.  This 

is not a situation, like the cases cited by the Church in its brief, where the claimed 

injury is speculative or remains unproven.  In First Amendment cases, the injury is 

presumed from the day the restrictions on speech take effect.   It is as significant 

now as it was the day plaintiffs’ rights were extinguished eighteen months ago.  

Contrary to the defendants’ argument, there is nothing dilatory about compiling the 
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proper record before coming to federal court and seeking an injunction in a 

complicated and fact-intensive constitutional case, particularly when it is very 

likely that the decision on the preliminary injunction could decide the case in a 

way that, for all practical matters, is final.   

 Most of the defendants’ argument is directed at attacking the motives and 

strategies of the American Civil Liberties Union of Utah.  These attacks are both 

misguided and unavailing.  The defendants misleadingly suggest that it was within 

the ACLU’s power to stop the City’s sale of the easement to the LDS Church by 

filing a lawsuit before the contract’s closing date.  First, the ACLU is not a plaintiff 

in this case.  The actual plaintiffs knew nothing about the specific terms of the 

transaction documents, except the well-publicized fact that the City was going to 

sell the plaza.  Second, the plaintiffs indeed filed their suit within the sixty-day 

closing period.  The defendants chose to close on that property before that period 

expired.  More importantly, whether the plaintiffs filed suit before or after the 

closing date would not possibly have had any effect on the closing.  Under the 

terms of the agreement reached by the City and the LDS Church, both parties to 

the agreement could proceed with the closing regardless of any pending litigation.  

The suggestion that the parties would have delayed the closing and the imposition 

of restrictions on speech while this litigation ran its normal course is preposterous.  

Defendants’ position is clearly belied by the fact that they did not even wait for the 
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Supreme Court to rule on the Church’s petition for certiorari in Main Street I 

before the second plaza deal was negotiated and approved by the City Council.  

Moreover, the decision about when to file this case was based on many 

considerations that the defendants have not even identified.9  

CONCLUSION 
 
 For these reasons, plaintiffs respectfully request that the district court order 

dismissing the case under Rule 12(b)(6) be reversed.  Plaintiffs additionally request 

that the district court order denying plaintiffs’ motion for a preliminary injunction 

be reversed and remanded with instructions that the injunction be granted.   

 

 

 

 

 

 

 

                                                 
9 The defendants’ laches argument is thus completely without merit.  The single case they cite in 
support of their position is wildly off point.  See Southside Fair Hous. Committee v. City of New 
York 928 F.2d 1336 (2nd Cir. 1991).  The plaintiff organization in that case was a sophisticated 
and interested party in a community land development deal that did not go in its favor.  The 
court’s finding of laches was supported by the fact that the plaintiff community organization 
participated in the public process and had by and large supported the planned development – or 
stood moot – over a period of ten years until they brought suit.  Id. at 1355.  Those facts are 
obviously absent in this case.  
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