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B “Yes, government must be a force for opportunity.

Yes, government must be a force for equality.”

— President Barack Obama, Speech to the NAACP Centennial Convention
(July 16, 2009).

B The government has a “legitimate interest ... in ensuring all people
have equal opportunity regardless of their race.”

— Justice Anthony Kennedy, Parents Involved in Community Schools v.
Seattle School District No. 1, 127 S.Ct. 2738, 2791 (2007) (Kennedy, J., concurring).

Despite enormous strides in advancing the cherished American ideals of equality and opportunity, there is still much work
to do. Today, the economic recession has widened previously existing inequalities by disproportionately impacting communi-
ties of color, among others." For too many Americans, the promise of equal opportunity remains elusive.

Government officials are in a unique position to help make equality and opportunity a reality for all Americans. This
document explains that under constitutional law, federal, state, and local government officials may take actions to advance
racial equality and promote opportunity for individuals from all racial backgrounds while respecting equal protection rights
guaranteed by the Fifth and Fourteenth Amendments to the U.S. Constitution.

Unfortunately, the Supreme Court’s June 2009 decision in Ricci v. DeStefano,? which ruled on a challenge by firefighters to a
city’s decision to reject a promotional exam, has been misunderstood by some to have limited government officials™ ability
to take such actions. This belief is incorrect.

Government officials are allowed to and should continue to follow constitutional law permitting them to design policies
and programs that advance racial equality and equal opportunity. Moreover, federal law and regulations continue to pro-
hibit federally-funded programs from engaging in racial discrimination.

In the coming months, as state and local governments distribute federal stimulus funds to revitalize our economy, it is vitally
important that they take race into consideration to ensure that all communities benefit from economic recovery efforts and
that these programs do not discriminate on the basis of race. This document explains that government can promote equal
opportunity and racial equality while remaining in compliance with constitutional law.®

B What is Ricci v. DeStefano?

Ricci v. DeStefano is a case brought
by seventeen white firefighters and
one Hispanic firefighter to challenge
the decision by the City of New Haven
and its officials to reject a test that re-
sulted in a significant disparity in the
rates at which white applicants and
African-American and Hispanic ap-
plicants were eligible for promotion.
The firefighters claimed that the city’s
decision violated Title VII of the Civil
Rights Act of 1964, a statute that pro-
hibits workplace discrimination, and

the Constitution’s guarantee of equal
protection of the laws. The federal tri-
al court found that the city’s decision
was permissible.* The decision was
appealed and eventually reversed by
the U.S. Supreme Court.

The Supreme Court’s decision in Ricci
reconciled the competing demands
of two separate provisions of Title
Vll—one prohibiting intentional dis-
crimination and another prohibiting
unintentional discrimination. The Su-
preme Court ruled that the city’s deci-
sion to abandon a selection procedure
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that produced racially skewed results
violated the statute’s prohibition of in-
tentional discrimination in the work-
place.’ It established that before an
employer may reject such a test, it
needs a “strong basis in evidence” to
believe that acceptance of the test re-
sults will violate a different provision
of Title VII, one that prohibits employ-
ment policies or practices that have a
disproportionately adverse effect on
racial and other minorities even if they
are not intentionally discriminatory .



l The Supreme Court’s decision
in Ricci v. DeStefano did NOT
change constitutional law or limit
many of the measures employers
may take to prevent racial
discrimination in the workplace.

The Ricci decision did not limit the
steps that private or public employers
may take to design a selection pro-
cedure that is fair to all racial groups
before adopting and administering the
procedure.” Title VIl still requires em-
ployers to avoid policies that are dis-
criminatory in practice.® There is still
a range of steps that employers can
take voluntarily to ensure that they
are providing equal opportunity in the
workplace.’

The decision also did not consider
whether New Haven'’s actions violated
the equal protection provisions of the
Constitution.™

Bl Why does it matter that the
Supreme Court’s decision in Ricci
v. DeStefano did not interpret the
equal protection provisions of the
Constitution?

In deciding Ricci v. DeStefano, the Su-
preme Court interpreted Title VII of the
Civil Rights Act of 1964, a statute that
governs what employers—both public
and private—can and must do to pre-
vent racial and other types of work-
place discrimination."

In contrast, the equal protection pro-
visions of the Constitution govern the
actions that governmental entities (not
private actors) can take to address ra-
cial and other types of discrimination in
a variety of contexts—not just when the
government is acting as an employer."?
The Fifth and Fourteenth Amendments
apply to government policy in contract-
ing,” education,’™ employment,”™ and
other areas.

The Ricci decision did not impact the
precedent of the Supreme Court and
other courts that interpret the equal
protection provisions of the Constitu-
tion to permit government to advance
racial equality and address discrimina-
tion when certain conditions are met.
These decisions are still good law.

B The Constitution does NOT
require government officials
to ignore race or the impact
of policies and programs on
different racial groups.

There is no constitutional provision or
Supreme Court decision interpreting
the Constitution that prohibits govern-
ment officials from considering the
impact of policies and programs on
different racial groups or taking mea-
sures to address racial discrimination
or inequality. The Constitution per-
mits government officials to consider
race in policymaking in certain cir-
cumstances and in a number of ways.

H The Constitution allows
government officials to use
racial classifications in certain
circumstances to advance special
racial equality goals.

The government uses a racial classi-
fication when it assigns an individual,
a business, or another entity a “race”
for purposes of assigning benefits or
burdens.”™ As described in another
ACLU Legal Memorandum,'” the Su-
preme Court has held that the use of
any racial classification by any level of
government is subject to “strict scru-
tiny” review by courts to ensure that
the use is permissible and does not
overly burden equal protection rights
guaranteed by the Constitution.'” Ra-
cial classifications “are constitutional
only if they are narrowly tailored to
further compelling governmental in-
terests.”"”

The Supreme Court has recognized
several “compelling governmental
interests” that may justify the gov-
ernment’s use of racial classifica-
tions, including remedying the effects
of past or present racial discrimina-
tion,®® promoting student body di-
versity in higher education,? and
advancing student body diversity in
other contexts.?

If the government’'s use of a racial
classification is found to have been
adopted to further a compelling gov-
ernmental interest, the action is per-
mitted if it satisfies the requirements
of “narrow tailoring.”?

H Government officials may also
make race-conscious decisions
that promote equal opportunity
and address racial inequality
and discrimination.

A race-conscious action seeks to
prevent or address racial inequal-
ity and discrimination by considering
the impact of policies or programs on
racial minorities without classifying
individuals, businesses, or other en-
tities by race.? The equal protection
provisions of the Constitution permit
government officials to take race-
conscious actions in a wider range
of circumstances than those in which
they may use racial classifications,
which must satisfy the requirements
of strict scrutiny.®

For example, in the context of pub-
lic schools, Justice Kennedy of the
Supreme Court recognized that the
“[elxecutive and legislative branch-
es, which for generations now have
considered these types of policies
and procedures, should be permit-
ted to employ them with candor and
with confidence that a constitutional
violation does not occur whenever a
decisionmaker considers the impact
a given approach might have on stu-
dents of different races.”?



The Supreme Court’s decision in Ricci
does not alter the law governing what
constitutes the government’s use of a
race-conscious action as opposed to a
racial classification. Nor does it sug-
gest that race-conscious actions must
meet the rigorous strict-scrutiny stan-
dard to be permitted by the Constitu-
tion.

B What is a race-conscious
action as opposed to a racial
classification?

Under the equal protection provisions
of the Constitution, the government
uses a racial classification when it as-
signs an individual, business, or other
entity a “race” for purposes of as-
signing benefits or burdens.?” For ex-
ample, a school assignment plan that
classifies students as “white” or “non-
white” when allocating slots in over-
subscribed high schools constitutes
a government use of racial classifica-
tions that is subject to strict scrutiny.?

In contrast, the government uses a
race-conscious measure when it ad-
dresses a governmental interest re-
lated to race by adopting a general
policy that does not classify individu-
als, businesses, or other entities by
race. These actions “do not lead to dif-
ferent treatment based on a classifi-
cation that tells each [individual] he or
she is to be defined by race.”?

Race-conscious action is permissible
under the Equal Protection Clause in a
wider range of circumstances than the
use of racial classifications because
strict scrutiny does not apply.*®

M Did the Supreme Court’s de-
cision in Ricci change what is
considered a governmental racial
classification or a race-conscious
action under the equal protection
provisions of the Constitution?

No. The majority opinion in Ricci clari-
fied that rejecting a promotional exam
based on its racially disparate results
constitutes “race-based” action under
Title VIL®" It did not change constitu-
tional law clarifying the difference be-
tween the government’s use of racial
classifications and race-conscious
measures. It also did not alter Su-
preme Court precedent establish-
ing the scope of permissible uses of
racial classifications under the Fifth
and Fourteenth Amendments or prec-
edent indicating that race-conscious
actions are constitutional even if they
meet a more lenient standard than the
strict-scrutiny standard applicable to
the use of racial classifications.

H How can government take
race-conscious actions to
promote equal opportunity and
racial equality, particularly
with respect to the economic
recovery?

The 2009 economic stimulus pro-
grams present an important chance to
reverse recent setbacks and to remove
persistent barriers to equality and op-
portunity.®? Executive and legislative
branch officials may take actions to
advance racial equality and promote
opportunity for individuals of all racial
backgrounds in administering these
and other government programs. A
few examples:

1) Government officials designing
and implementing stimulus-funded
programs are required to ensure that
programs do not intentionally dis-
criminate on the basis of race and
may be required to prevent uninten-
tional racial discrimination.

Title VI of the Civil Rights Act of 1964
prohibits intentional discrimination on
the basis of race, color, and national
origin in programs and activities re-
ceiving federal financial assistance.®
Most funding agencies have regula-
tions implementing this law that also
prohibit recipient practices that have
the effect of discrimination on the ba-
sis of race, color, or national origin.*
Recipients of federal stimulus dollars
therefore must take actions to prevent
intentional racial discrimination and
may be required to prevent uninten-
tional racial discrimination as well.

2) When designing a policy or pro-
gram, officials can consider existing
racial inequalities, the racial com-
position of those who have access to
or would be excluded from the pol-
icy/program, and the impact of the
policy/program on different racial
groups, and may adopt the plan that
best promotes equal opportunity and
racial equality.®

For example, in the context of educa-
tion, school boards may promote equal
educational opportunity by looking at
the racial composition of students in
schools, drawing school attendance
zones in a certain manner, strategi-
cally selecting sites for new schools,
allocating resources for special pro-
grams, and targeting the recruitment
of students and faculty to promote di-
versity.3

3) Government officials can track
race and other statistics about those
benefitted or burdened by a stimu-
lus-funded program.’” Tracking sta-
tistics can help ensure that stimulus
funds are used to help those most
impacted by the economic recession,
including people of color, and leave no
one racial or ethnic group behind.
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